Editor's note: appeal filed, dv. No. 98-C+022 (D Wo. Jan. 26, 1998),
rev'd and renmanded, March 2, 1999

BLACK BUTTE AL QQ
| BLA 96-563 Deci ded Novenber 7, 1997

Appeal froma Decision by an Associate Drector, Mneral s Managenent
Service, affirmng an order requiring a restructured accounti ng and paynent
of additional coal royalty. M& 93-0167-MN

Affirned.
1. (oal Leases and Pernits: Royalties

Paynents nade to a Federal coal |essee to continue
options to buy 3.2 mllion tons of coal produced and
del i vered over a 5-year period were subject to royalty
because the paynents were part of the gross proceeds
obt ai ned by the | essee fromcoal producti on.

APPEARANCES.  Joseph E Jones, Esq., Oraha, Nebraska, for Bl ack Butte Qoal
Gonpany; Howard W Chal ker, Esq., Dvision of Energy and Resources, U S
Departnent of the Interior, Washington, DG for Mneral s Managenent

Servi ce.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

B ack Butte Goal CGonpany (B ack Butte) has appeal ed froma June 12,
1996, Decision of the Associate Orector for Policy and Managenent
Devel opnent, Mneral s Managenent Service (M), affirming an order issued
by MB s Royalty Managenent Program (RMP) that required B ack Butte to pay
additional royalty and conduct a restructured accounting for transactions
i nvol ving Federal coal |eases nunbered W6266 and W23411. The | eases are
located in Sneetwater Gounty, near Point of Rocks, Woning, at the B ack
Butte M ne.

Bet ween Decenber 1986 and Noveniber 1991, 3.2 million tons of coal were
produced fromthe | eases and sol d to | daho Power Gonpany (Idaho Power). n
March 9, 1993, RW assessed B ack Butte $155, 452.44 additional royalty for
paynents nade prior to delivery of the coal to Idaho Power. oal delivery
to I daho Power was several tines del ayed; because of the del ays, |daho
Power agreed to nmake additional paynents not required by the original sales
contract. The first such paynent was made on Decenber 20, 1981, and the
| ast was nade on Novenber 12, 1985. It is those paynents that MV now
seeks to inpress wth a royalty.
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B ack Butte | abel s the disputed paynents "deferral paynents;" M,
however, says the paynents "were clearly for [coal] production.” (Answer
at 8) This conclusionis denied by Black Butte wth the assertion that
they "were specifically nmade for the nonproduction of coal." (Satenent of
Reasons (SR at 8.)

As Black Butte explains the origin of the disputed paynents, in 1981,
B ack Butte agreed wth Idaho Power to delay delivery of 3.2 mllion tons
of coal in consideration of paynents ranging from13 to 15 percent of the
contract price. (SCRat 3.) Unhder the 1981 agreenent, |daho Power agreed
"to reinburse B ack Butte for expenses incurred due to idle capacity at the
mne resulting fromldaho [Power] not taking said deliveries.”" (S(Rat 3;
SREx. 7, at 1.) A purpose of the deferral paynents was al so, however, to
continue the contract to purchase so that "Idaho Power woul d agree to
purchase all of the coal it was obligated to purchase and pay the full,
escal ated coal price when the coal was actually delivered.” (SOREx. 1, at
4.) The agreenent al so provided that the paynents "shall not be
recoverabl e nor credited agai nst any paynents by |daho [Power] for any
subsequent deliveries of coal." (S(Rat 3; SIREx. 7, at 2.)

In 1984, a further delay in delivery until My 1985 was agreed upon;
the 1984 contract provided, in consideration of paynents equal to 15
percent of each ton of delivered coal, that paynents nade to obtain future
delivery "shall not reduce the price of coal, nor shall such paynents be
applied or credited against the price of coal or [Idaho Power's] paynents
under the 1981 agreenent.” (S(Rat 4, SIREx. 8, at 10.) In 1986, B ack
Butte agreed to a new coal purchase contract wth | daho Power and Serra
Paci fic Power Gonpany, (SCREx. 9); this contract contained simlar paynent
provisions. (SCRat 4, Reply at 3.) These agreenents, B ack Butte argues,
support a conclusion that royalty nay not be charged to paynents that
"coul d not be credited or recouped agai nst the price of coal under a
subsequent contract.” (Reply at 4.) This conclusionis saidto be
consistent wth prior MV decisions in cases decided by the Departnent, and
relies on D anond Shammock Expl oration G. v. Hodel (D anond Shanmock), 853
F.2d 1159 (5th dr. 1988), said to be controlling authority here. Further
reliance is placed by B ack Butte on | ndependent Petrol eum Associ ation of
Arerica v. Babbitt (IPAY, 92 F.3d 1248 (Fed. dr. 1996), Ii1ke D anond
Shammock a case deciding a royalty dispute by construing a "take-or-pay"
clause in a gas contract.

Fnally, Back Butte asserts that M is barred fromassessnent of
royalty by the limtation inposed by 28 US C § 2415(a) (1994) on contract
actions, because nore than 6 years were allowed to pass before royalty was
assessed on the disputed paynents. This argunent can be summarily deci ded;
it has been unifornmy rejected because |inmtations i nposed upon judicial
enforcenent do not apply to administrative actions pendi ng before the
Departnent. See, generally, Marathon Q| o., 119 IBLA 345, 352 (1991),
and authorities cited therein.
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The take-or-pay cases cited by B ack Butte arose in gas | easi ng
royalty disputes. The "take-or-pay" proviso cones into play when a
pi pel i ne takes | ess gas annual |y froma producer than promsed; if that
happens, the pipeline is required to pay the difference between a nni num
vol une set by contract and the actual anmount taken. Should the pipeline
|ater take gas previously covered by a take-or-pay payrrent it mght becorre
eligible under the take-and-pay clause for a credit for ' 'make- up-gas." See
D anond Shammock, 853 F.2d at 1164. The O anond Shammock court deci ded
that take-or-pay paynents "nade before gas |s actual 'y produced and taken
sinply cannot be a paynent for sal e of gas. Id. at 1167. H nding such
paynent s are "paynent for the pipeli ne- pur chaser's failure to purchase
(take) gas," it was concluded that no "royalty is due on take-or-pay
paynents unl ess and until gas is actually produced and taken." Id. at
1167, 1168.

The | PAA deci sion goes further into the etl ol ogy of the take-or-pay
provision, describing it as synptomatic of a "fundanental change in the
natural gas industry" brought about by the transformation of gas pipelines
from"nerchants" into "conmon carriers.” |PAA 92 F.3d at 1251. As
described by | PAA take-or-pay settlenent paynents break down into two
types: " buydovxns" (paynents 1 n exchange for a new or anended contract),
and "buyouts" (purchase of a release froma contract), although sone
contract settlenents seemto involve aspects of both types. |d. at 1252
This distinction is seen to be inportant by the | PAA opi ni on because, while
negoti ations between the seller and buyer cannot change the nature of
paynents nade for royalty purposes, if credit against delivered gas is
later given for take-or-pay paynents it then becones subject to royalty.
Id. at 1260. The court concluded that neither type of take-or-pay
settlenent was subject to royalty ' unI ess and until they are credited
toward the purchase of nake-up gas." 1d. at 1260.

Quite obviously, the take-or-pay cases provide little gui dance for
this appeal since they arise fromconpl ex contract rel ationshi ps between
gas producers and the pipelines they use for gas sales and distribution
that find little in coomon wth this coal transaction. The cited cases do,
however, illustrate the general proposition that royalty collection by the
Depart nent depends on a |ink between | ease production and noney paid to a
Federal |essee who produces a cormodity subject to royalty. In the instant
coal case, B ack Butte and MVB agree that, under MVB regul ations, royalty
can only be assessed on recei pts associated wth coal production fromthe
Federal |eases. The Decision here under review found that the di sputed
paynents were part of the total consideration paid for 3.2 mllion tons of
Federal coal produced and sold to Idaho Power. This appeal poses the
guestion whether that finding was correct.

The Federal |eases fromwhi ch coal was sold by B ack Butte to | daho
Power each provide for paynent of a production royalty; Lease W6266
provides, at section 5 that "production royalty for Goal produced * * *
shal | be 10 percent of the gross val ue of the coal produced [subject to a
paynent floor]." Section 6 of Lease W23411 is simlar, except that it
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refers to Departnental regulations at 30 CF. R Part 211 (1982). Unhder
Departnental regulation 30 CF. R 8§ 211.63(a) (1982), coal royalty is
assessed on "the gross value at the point of sale.” The 1982 rul e defines
gross value as "the sale or contract unit price tines the number of units
sold," adjusted, as necessary, to reflect "the actual gross val ue of the
coal." 30 CF.R S8 211.63(b) (1982). S nce 1976, the Departnent has
adhered to a general rule, known as the "gross proceeds rul e, " which
requires that gross val ue be "equal to the gross proceeds accruing to the

| essee in paynents for the produced coal ." See Meadow ark, Inc., 133 | BLA
5, 16 (1995), appeal ed sub nom Arax Land Go. v. Babbitt, dv. No. 1-95-C+
02150 (DD C Nov. 20, 1995), quoting fromMAS rul emaking at 55 Fed. Reg.
35431 (Aug. 30, 1990). @Goss val ue, as defined by Departnental

regul ati ons, includes all paynents for coal production. Meadow ark, Inc.,
supra. Thisruleis properly applied here. See 30 CF. R 8§ 206.257(b)(1).

[1] The contention by Black Butte that there i s no connection between
the so-call ed deferral paynents and coal production does not bear scrutiny.
The agreenent to nmake deferral paynents dated Decenber 10, 1981, provides
that, in consideration of the paynents to be nade, "all referenced
agreenents shall remainin full force and effect.” (SCREx. 7, at 3.) The
"referenced agreenents” include the coal purchase agreenent for 3.2 mllion
tons of coal delivered between 1986 and 1991. As B ack Butte argues, the
price of the coal delivered under the sal es contract was not reduced by the
deferral paynents, and those paynents were not |ater credited agai nst coal
sold in 1986. Nonethel ess, the contract wth |Idaho Power was to buy 3.2
mllion tons of coal under a delivery schedul e that, as changed, was
utinately fulfilled. Gontracts nade since 1974 between the coal supplier
and the power conpani es denonstrate, as the 1974 contract states, their
pur pose was to obtain "an assured and dependabl e source of coal." See SCR
Bx. 4, at 1.

The 1984 agreenent between B ack Butte and | daho Power expl ai ns t hat
because of changed circunstances in | daho Power's busi ness, "greater
scheduling flexibility" is needed. (SOREx. 8, at 2.) The 1984 agreenent
again extends an option to buy 3.2 mllion tons of coal in exchange for
addi tional conpensation. 1d. |If an anal ogy were to be drawn to the take-
or-pay cases, this woul d be a buydown rather than a buyout agreenent, but
actually it is neither; it is an extension of an earlier option to buy,
previousl y anended, that contenpl ates delivery of a specific quantity of
coal over an extended period. This supply arrangenent is not anal ogous to
gas industry practices that |ed to the take-or-pay contract provision
construed in D anond Shammock and | PAA | daho Power has not paid for
sonet hi ng anal ogous to what was called the "failure to purchase (take),"
described in O anond Shammock. Instead, |daho Power paid to secure future
delivery of 3.2 mllion tons of coal. Thereby, the disputed paynents were
directly linked to coal produced fromthe Federal |eases, and becane
subj ect to paynent of royalty when the coal so ordered was produced. See
30 CF.R 8§ 206.257(b)(1).
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B ack Butte and Idaho Power did, as the SOR and Reply point out, |abel
their paynents differently, suggesting the purpose of their agreenent was
to obtain what they called "idle capacity.” A though sonetines using the
words "option® or "option agreenment” or "required deliveries," |anguage
indicating that future coal delivery was the obj ect of their bargai n, t he
contracts al so describe the disputed paynents as "deferral charges.” The
nonencl at ure used by the bargaining parties is not, however, determnative
of the effect of their agreenent; when eval uating agr eenent s bet ween
commodi ty users, the Depart nent is not bound by the way the parties nmay
characterize their paynents, but nust |ook to the substance of their
agreenent to determne whether royalty wll be charged agai nst paynents.

See Kerr MGee QI Industries, Inc., 70 Interior Dec. 464, 469-70 (1963), a
decision rejecting an argunent that the Departnent was bound by a royalty
val uation agreed upon by a buyer and seller of gas. In this case also, the
Departnent is not bound by | abeling attached by the buyer and seller to
paynents for schedul ed coal deliveri es.

It is concluded that paynents nade by | daho Power to B ack Butte
begi nni ng i n Decenber 1981 were advance paynents for coal to be taken at a
later date, and that B ack Butte agreed to accept those paynents in return
for postponing the delivery date of the coal sold to | daho Power accordi ng
to an agreed schedul e that was extended several tines. The paynents nade
bet ween 1981 and 1985 forned part of the gross proceeds recei ved by B ack
Butte for 3.2 mllion tons of coal produced and delivered under contract
w th | daho Power between 1986 and 1991, and becane subject to royalty
charges when the coal was produced. See 30 CF. R § 211.63(b) (1982).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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